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monitoring on the part of the authority. However where elasticity of demand with respect to service is low,
or where the general trend is away from bus usage, for whatever reason, there may be incentives for the
operator to reduce costs by reducing the level of service provided. In order to ensure that this does not
happen, the contracting authority should monitor operators' operating behaviours. With gross cost
schemes the operator has an incentive to reduce operating costs (since by doing so his profits would be
increased) but has no incentive to provide a service which attracts more passengers. Hence gross cost
contracts usually contain penalty and, in some cases, incentive provisions to ensure that the service
specified in the franchise is actually run. The authority also monitors operations closely, whether by using
its own checkers or through a second contract for monitoring.

Where monopoly/area franchises are awarded (i.e., where the operator is not subject to any on-road
competition) the net cost operator has an incentive to provide passenger responsive services and thereby
increase his ridership.

As noted above, as long as there is some elasticity of demand for bus transport (with respect to quality)
then the operator will have an incentive to increase the quality of service as long as this increases his
profits. Hence only where the net cost operator has competition for passengers (i.e., where there are
overlapping contracts) would extensive monitoring be required to prevent predatory operating practices.
In contrast, under a gross cost scheme the incentives are not altered by the level of on-road competition
and detailed monitoring is required regardless.

Ease of contract management

Managing a gross cost contract requires the authority to have developed a monitoring regime and to have
the capacity to enforce contract provisions. In the US, for example, it is estimated that managing a gross
cost contract requires the authority to have developed a monitoring regime and to have the capacity to
enforce contract provisions.

Under a gross cost contract the operator neither has an incentive to collect all fares due (since whether
the rider pays or not has no effect on his profitability) nor to pass all fare revenue on to the authority
(since any revenue kept by the operator increases his profit). There are various options for dealing with
this problem, including:

« Off-bus ticket sales (though this reduces the flexibility of bus ridership)
% Smart ticketing or automatic passenger counters (though these can require delicate maintenance)

% Providing incentives for passengers to collect their tickets. Some bus companies in Santiago
issue tickets which entitle the rider to enter a prize draw. This encourages the rider to make sure
that the operator issues a ticket and doesn't pocket the fare

+ Extensive sampling of ridership levels (though this will be costly for the authority).

If inter-operator ticketing is in place, the net cost system may generate considerable difficulties in revenue
allocation and inter-operator disputes may occur. This has created some problems in London as the
contracting structure is changed from gross to net cost and is one reason for the move to system wide
smart card ticketing.

The provision of subsidies for particular groups (e.g., children, students, or the disabled) can be difficult
under a net cost system, since depending on the structure of the subsidy program, operators may have
little incentive to carry passengers paying lower fares. Ensuring that the operators do carry passengers
who receive subsidy, and that passengers are correctly counted, increases the cost of monitoring net cost
contracts. Furthermore disputes over payment of the subsidies to operators can arise.
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6 IMPLEMENTATION STRUCTURE AND CONTRACT

The phase of project procurement will include finalising the funding structure of the project, definition of
the implementation structure, refining the financial model and then planning the procurement process.
The contractual structure identified in the previous phase would need to be translated to a workable
action plan with clear and precise definitions of the responsibilities of the two contracting parties; transport
authority and the private entity to be identified. This is termed as the implementation structure. The
financial model prepared for the project would then be refined to translate the implementation structure.
Based on the implementation structure the contract for the PPP arrangement would need to be drawn up.
Finally the procurement plan will be finalised and put into operation.

A. Definition of the implementation structure

The primary task of the project team before drafting the PPP contract document will be to define the
relationship between the private operator and the transport authority in the form of a well defined
implementation structure. The implementation structure should be defined keeping in mind the following
considerations:
% The implementation structure should be within the definition of the legal and public mandate of
the transport authority. In other words the implementation structure should not dilute the legal
responsibility of the transport authority.

% The implementation structure should be responsive to the interest of private sector and should
promote competition within the private sector.

% The implementation structure should allocate the risks and responsibilities to ensure that the
party which is capable of managing particular risks and responsibilities is entrusted with those.

The implementation structure is the broad framework of relationship between the transport authority and
the private entity forming the PPP arrangement. The implementation structure would be based on the
preferred risk allocation decided by the project team and the selected contractual structure. The
implementation structure defines the overall shape of the legal structure between the transport authority
and the private entity, to be identified. The implementation structure would be legally formalised in the
form of the PPP contract.

The implementation structure can be divided into the following components:

1. Allocation of commercial risk 7. Service Specifications
2. Tariff 8. Payment terms

3. Government commitment/ guarantee 9. Award criteria

4. Exclusivity 10. Renegotiation terms

5. Package size 11. Performance assurance
6. Duration
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Allocation of commercial risk

Commercial risk is the risk that the actual traffic on the proposed transport system or asset will deviate
from the projected traffic. The allocation of commercial risk determines the risk return profile of the
project. The private sector will respond to the transport authority’s offer only if it is comfortable with the
risk return profile being offered. The allocation of commercial risk also is the basis for defining the
payment terms.

The allocation of commercial risk would primarily be drawn from the generic contract structure selected by
the project team. However the project team might revise the allocation to make the project more attractive
for the private sector. Examples of such modifications are:

®,

“ Guaranteed minimum traffic, with a underwriting commitment from the transport authority
% Change in the payment terms based on the revised traffic figures

The project team would have to be careful while defining the final allocation of demand risk. If the risk is
higher than the level at which the private sector is comfortable, it will have the effect of reducing
competition from the private sector for the project. At the optimum level, demand risk will have the effect
of encouraging the private sector to increase ridership in the system. To find this optimum level of risk
(the level of risk which does not scare away competition while still encouraging the private operators to
increase ridership) the project team would have to gauge the risk appetite of the private sector. This could
be done through initial discussions with potential bidders.

Exhibit 20: Sharing the commercial risk with the private operator in a variation of gross cost
contract for buses

In Adelaide, Australia private bus owners were franchised to run buses by the Passenger Transport
Board. The arrangement between PTB and the private bus owners was in the nature of gross cost
contract. There were two payments that were committed by PTB; a fixed amount based on the bids
submitted by the contractors and a variable payment based on the deviation in actual above or below the
base year ridership.

The fixed amount being paid to the operator protected it from the commercial risk as the fares were
retained by the PTB. However to incentivise the private bus operators to increase the ridership in the
buses, an incentive payment was devised. The variable payment had the effect of sharing the demand or
commercial risk and its consequences with the private operator.

Tariff

Various approaches for tariff setting exist. Tariffs are perhaps the most politically sensitive aspect of a
PPP contract, particularly for passenger services. The project team should account for the following
considerations before defining the tariff:

State of competition: Where market competition for the service is strong, private sector is usually given
considerable scope to set their own tariffs, although they may be subject to utility rate regulations. Where
some degree of monopoly power exists, tariffs tend to be regulated and where government sets them,
mechanisms for changes must be clearly arranged.

Public acceptance of PPP: Where PPPs have been in existence for a substantial period of time and the
users accept it and are comfortable with it, it is easier to delegate the right of defining fares to the private
sector. It will be difficult to do that in a scenario where the public authority is in a transition phase of
moving towards PPP from tradition public procurement.
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Social objectives: where the transport authority wants to protect the weaker sections of the society from
completely market based it will be desirable for it to retain the right to define fares.

Exhibit 21: Tariff setting mechanism for Bangkok Transit System %°

In the concession for the Bangkok Transit System, there is no agreed minimum income. The
concessionaire is required to charge just one fare for any entry to the system (called the effective fare).
This must be lower than the authorized fare, which is based on the consumer price index and various
other factors such as exchange rate variations, interest rates on the concessionaire’s debt, the cost of
electricity, exceptional risks and major investments the company makes besides those listed in the
agreement. The effective fare may only be changed once in eighteen months. If any of these factors alter
considerably, an advisory committee and the concessionaire may agree to change the authorized fare.
However, if the government prohibits the change, it must reimburse the concessionaire for its losses.

Exhibit 22: Tariff setting mechanism in the concessions for metro and commuter rail in Buenos
Aires, Argentina

The basic fares are set by the authority, though they accept that the concessionaire has a right to change
fares when the quality of service changes. Quality indicators are established and must be met for fare
changes to be approved. The underground tariff is a flat system, whilst the commuter rail fares are based
on distance travelled. Concessionaires may agree to integrated tariffs between themselves.

Government commitment/ guarantee

When private financiers lend to concessionaires, they expect that government policy will be committed to
developing the private sector. Where a concessionaire is concerned that political commitment to the
private sector is weak, termination clauses in the agreement are essential. The termination clauses are
designed to reduce a government’s ability to rescind a concession and state the formula by which
concessionaires will be compensated. Potential concessionaires are generally reassured if there is a long
history of private involvement in infrastructure or services and where the concessioning mechanism has
been used successfully before.

Exhibit 23: Protection of transport operator for urban bus services (MTE) by the municipal
authority in Lviv, Ukraine

Payments are made for services provided, with the MTE submitting accounting information on fares,
prices of fuel and lubricants, spare parts and materials, and management expenses. A 10% profit margin
is also included in the MTE payment. Five payments for service are made during each month. Payments
are still made (using traffic projections) if the service is suspended for any of the following reasons:
calamities, municipal arrangements, road repairs, changes in climate conditions, or accidents and other
events beyond the Contractor’s control.

Exclusivity

The problems associated with financing a PPP and meeting payments can be eased by obtaining an
exclusive market for the private operator, since revenues are likely to be higher and more predictable
when there is no competition. Conversely, competition provides incentives for efficiency. Exclusive rights
to operate in a market are often granted to toll road concession companies. It could be argued that this
should not be necessary since where profits are high enough to support two operations; another toll road

23 Concessions in Urban Transport, World Bank (Shaw, Gwilliam and Thompson)- 1996
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will be built. Still, financiers and potential concessionaires often believe that exclusivity is essential to their
security.

Regulatory measures to generate traffic or revenues for a concessionaire should be treated very
cautiously. Forcing traffic off competing facilities, whether by closure or any other physical obstruction,
should be considered only if it is viewed as a means to ensure the socially optimal outcome. It should not
be used simply as a mechanism for creating a financially viable private sector concession project.

In some cases, private operators are required to give other operators access to their facilities. For
example, where restructuring has divided a railway, other operators often need to use part of the
infrastructure (such as when inter-city trains need to use commuter tracks near city centres). Agreements
generally specify the arrangements and the tariff (“trackage right” or “access charge”) level. If companies
cannot agree on the fees, a panel of experts can be created to set the terms. This approach has been
used for the railway concession in Cote d’lvoire and Burkina Faso where one expert will be chosen by the
concessionaire, one by the other operator, and a third must be agreed by both parties.

Exhibit 24: Exclusivity provisions in Kingston, Jamaica and Adelaide, Australia

The city of Kingston, Jamaica has been divided into five exclusive zones for bus service. There is a
designated common area where all operators will be allowed to stop (pickup and put-down). Other
operators will be allowed to set down only in the exclusive and common area those passengers who they
have picked up outside those areas, and similarly to pick up only those wishing to travel outside the
common and exclusive areas.

Similarily Adelaide, Australia has been divided into 10 service zones in each of which contractors would
have exclusive operating rights (except for long-distance routes that crossed area boundaries)“.

Package size

The size of a concession is critical. Large packages may generate scale economies (such as for
construction and some services), but reduce competition since only a few firms can bid, due to lack of
financial or technical resources. Small packages, while promoting competition for the project, make
operational integration more complicated and increase overall management (especially bidding) costs.

Duration

The basic principle behind defining the duration of a PPP contract is that the investment that the private
operator has put into the service or asset should be recouped within the tenure of the contract. It
necessarily follows that the duration of contracts where the private operator does not invest capital for
construction or development like service contracts, management contracts and leases will be shorter than
the contracts where the private operator invests capital like concessions.

Within these two distinct groups also, the duration of the contract would be determined by the following
factors:

% Complexity of the contract: complex contracts usually have a higher tenure compared to simple
contracts

‘ Source: Competitive contracting of bus services, Alleghany Institute for Public Policy, 2006
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« Level of competition in the private sector: if the level of competition in the private sector is high
then it is usually better to have shorter contracts so that the transport authority constantly tests
the market for the best price.

« Level of customisation required: if there is substantial customisation required then the duration of
the contracts is generally higher.

Specific to concessions of urban transport infrastructure and rolling stock

Whatever the legal regime, a company must be satisfied that its capital investments can be recouped in a
concession. This would seem to imply that concessions should be at least as long as the time needed to
accomplish this, but it is not necessarily so. In fact, the nature of the investment and the degree to which
it is sunk in the current use are more important criteria. For a concession to be shorter than the economic
life of the assets, the assets must be divisible and versatile and have viable alternate uses.

Where a concessionaire can easily remove capital investments and employ them elsewhere, there is no
reason for the duration of the concession and economic life of the asset to be identical. Of course if a
government makes the investment and provides the asset to the concessionaire on a lease basis, these
concessions may also be shorter than the economic life of the asset.

The shorter the concession, the more immediate are the competitive pressures. Even where the asset is
totally sunk, concessions that are shorter than the economic life may be possible. This will require
arrangements to ensure the incentive to invest is not removed, such as requiring payments for the
depreciated value of sunk investments at the end of the concession period.

Service specifications

The degree to which a government allows a private operator to determine the structure of service to be
provided depends largely on the extent to which the latter enjoys monopoly power and on the nature of
externalities. Where the private operator wields significant monopoly power or where the government
pays for the supply of services (negative concessions), services are likely to be specified most carefully.

With infrastructure concessions, because ownership reverts to governments at the end of the concession
period, agreements must stipulate what the level of performance must be at that time (and how it is to be
reported throughout). The existence of such standards will ensure that construction and maintenance
work will be of good quality and that services will not be disrupted by the transfer of ownership.

With passenger service concessions, agreements should contain specific requirements about
performance and the condition of assets, since this reduces the risk of political interference. However, a
government should not specify maximum levels of service unless it plans to invest in a project. Where it
does, this can cause a concessionaire to spend more extravagantly than it would if it were relying solely
on its own finances. Thus, as a general principle, concessionaires should be allowed to raise the quality
or quantity of service where it is in their commercial interest to do so.

Exhibit 25: Service specifications in case of Bangkok Metropolitan Area Transit System

A concession contract for the Bangkok Metropolitan Area Transit System was signed in April 1992,
following a request for proposals in April 1991. The Bangkok Metropolitan Authority (BMA) contracted
with Bangkok Transit System Corporation Ltd., consortium of Tanayong and AEG Westinghouse
Transport System GmbH. The concessionaire is to construct and operate the system in accordance with
the contract, whilst the BMA has the power to control and supervise the project. There are two lines in the
system, one 16.9km long (the Sukhumvit) and the other 6.8km long (the Silom.)
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The Concessionaire is responsible for the design of the project. It must meet the standards in the contract
and have the approval of the BMA. The contract contains agreements on the testing procedures to be
adopted. If the BMA issues ordinances and regulations relating to the safety and environment of the
system e.g., more space on trains for disabled seating, it must first consult with the concessionaire. The
operating standards for the first year of service are fixed in the contract and during the second year the
concessionaire will experiment with services after midnight. Adjustments can be made to these service
levels to meet the needs of riders, the BMA or the concessionaire, if there is agreement between the
parties. The advisory committee is made up of seven members, two from the BMA, two from the
concessionaire, and these four then mutually agree on three more. Its functions include monitoring and
commenting on the operation of the system, and determining adjustments of the authorized fare. The
contract also established a coordinating committee which is made up of a representative from the ministry
of finance, a representative from another Governmental agency, a representative from any other agency
as the minister of the interior deems appropriate, and a representative of the company. This committee
supervises and controls the construction and reports periodically (at least every 6 months) with remedial
solutions where necessary, to the minister.

Payment terms

In a PPP arrangement payments can be either from private entity to transport authority or vice versa.
Private entity may pay transport authority for the right to supply profitable services, infrastructure or both.
Governments pay concessionaires for the provision of unprofitable service.

Government payments are not always, or only, in the form of direct money transfers for meeting the
requirements of the agreement. They may also include contributions in equity, land or infrastructure, or
acceptance of responsibility for employee severance payments, for example. In general, the extent of the
contribution forms part of the decision criteria for selecting the concessionaire; that is, bids will be
evaluated on the level of compensation requested by the concessionaire, just as they are when a
company bids for a concession where it will pay the government.

The main exception is the provision of land or existing infrastructure, where the government contribution
is usually specified in advance. Governments can usually lessen the burden of transport facilities on the
public purse by reducing the level of their payments, but with a corresponding increase in market based
charges or reduction in the quality of service supplied. With regard to subsidies, if governments
concession passenger services on separate routes (as with London’s bus services) rather than on an
area basis, there will be no cross subsidy within the concessionaire’s operations. The government may
need to subsidize unprofitable routes however. Subsidies for freight operations should rarely be made,
which may mean that concessionaires will require that any existing subsidies to competitors be adjusted.

Award Criteria

These depend on government objectives, which must be defined at the start of the project development
process. To reduce its exposure to risk a government usually establishes prequalification conditions that
bidders must meet. The criteria adopted for qualified bidders reflect the government’s desire to allocate
resources in ways that best meet its objectives while ensuring that private sector initiative can be
maximized.

The criteria should be specified in advance of the bidding, along with their relative weight, since this helps
potential bidders understand the selection mechanism and reduces the risk of allegations about corrupt
government practices. The criteria largely determine the allocation of benefits between governments and
consumers. For example, with the award of an exclusive concession to the highest bidder, any economic
rent accrues to the government. Freight railway concessions in Mexico, Brazil, and Argentina all reflect
this practice to some extent. Where an award is based on the lowest price to be charged for a service,
benefits will accrue entirely to the customer. In Santiago, Chile, proposed fares were one criterion on
which bus operators were selected.
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Renegotiation terms

These depend on the cost and duration of future concessions and on the quality of service under existing
agreements. Some initial agreements extend for lengthy periods (30 years is not uncommon for transport
infrastructure). The longer a concession, the greater the likelihood of regulatory capture (where the
regulators and operators develop a close relationship that interferes with their capacity to regulate
properly), as well as of a knowledge gap about all aspects of the operation between the incumbent and
competitors (as well as the government). To ensure that the government or new operators receive
facilities in good order, issues of service, maintenance, and other quality indicators must be specified at
the outset. Similarly, a government needs to consider the level and quality of service provided by an
incumbent if it is to be allowed to negotiate a contract extension or bid in a new competition.

Exhibit 26: Methods for renegotiations at the end of contract term

Each method listed below seeks to ensure that the capital and maintenance investment will be
appropriate at all times and that service quality will be consistent throughout and between concessions.

Automatic renewal. In some agreements, the concession period is extended automatically if a
concessionaire’'s performance has been acceptable. In this way, the company has an appropriate
investment horizon and re-tendering costs for both parties are eliminated.

Existing concessionaire negotiates a roll-over. This allows a government to maintain continuity of
service and pressure a concessionaire to be efficient. It avoids the re-tendering process, which may be
costly, though governments should be aware that renegotiation is also resource intensive. In addition, the
absence of competition removes the concessionaire’s incentive to reveal its true valuation of the
concession.

Existing concessionaire is bought out. The conditions for such a transfer are specified in the
agreement, for example, a government pays a concessionaire for the un-depreciated assets at the end of
a concession.

Re-bidding. If incumbents are unsuccessful, they receive the value of their bids from the successful
bidder’s offer. The government receives the portion of the successful bid which is not paid to the
incumbent. The government therefore does not have to buy the concessionaire out and the value of the
concession is set by the market.

Performance Assurance

Ensuring that infrastructure is properly maintained over a long concession can be a problem. Where
monopoly power is great, a government must vigilantly monitor performance. If a contract has contractual
obligations (such as completing a facility on time), the government needs to verify that they are fulfilled.

To this end, many transport infrastructure PPP agreements provide for some sort of independent
engineering appraisal. With road and rail concessions, testing of road and track conditions is usually
required before operations begin. Performance measures generally continue throughout a contract, with
some reporting required annually. In some cases, reporting requirements are more detailed towards the
end of the contract. With bus franchises, many governments use the regulatory authority as the conduit
for passenger comments, or at least require operators to pass them on to the authority. This allows
customer satisfaction to be assessed, although less formally.

Sustainable Urban Transport Planning -01-




WilburSmith | @5

ASSOCIATES Toolkit for Public Private Partnerships in Urban Transport

B. Refining the financial model

The financial model prepared in the earlier stages of the project development process would need to be
refined to reflect the selected implementation structure. The selected implementation structure will have
impact on the funding structure of the project, total project cost and the timing and quantum of cash flows.
The following sections guide the project team in refining the financial model to reflect the selected
implementation structure:

Funding structure of the project

The financial model prepared at the stage of identifying the stand alone viability of the project and
deciding between public funding and PPP structure was made based on certain preliminary assumptions.
The implementation structure as defined in the preceding section would have come out with the possible
funding structure for the project depending upon the ownership of the project (whether the project is
owned by the transport authority, private entity or the jointly by both), and depending upon the

responsibility sharing between the two contracting parties. The financial model would be revised to reflect
the new funding structure

Cash flows
The implementation model and the selected contract structure would determine:
1. The timing of the cash flows: based on the phasing of the project development

2. The beneficiary of the cash in flows: based on the generic contract structures and the
corresponding risk and responsibility matrix

3. The quantum of cash flows: based on the revenues that are tied to the project (out of first, second
and third level revenues)

Based on these three characteristics the project team would have to make the necessary changes in the
financial model.

Calculation of revised project returns
After making the revisions in the financial model, as mentioned above the project team will have to
calculate the revised project returns. The revised project returns will be used as a reference during the
procurement process. It is desirable that the project team also conducts a sensitivity analysis by
modifying the key inputs of the financial model and calculating the project returns. The key inputs that can
be modified are:

% Project cost

% Operations and maintenance cost

“ Project construction period

+ Demand of the transport service
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C. Drafting the PPP contract

The PPP contract puts the implementation structure into a legal document that can be enforced. The
contract agreement is the most important document in the transaction as it regulates the transaction
during its complete tenure. It defines the rights and obligations of the contracting parties and the terms
and conditions under which the obligations would be discharged. It also regulates the enforcement of the
terms and conditions and specifies the consequences when a contracting party defaults.

The PPP contract would need to be drafted by the project team before it initiates the procurement
process as during the procurement process the prospective bidders would need to be made aware of the
contract conditions subject to which they would be required to bid. The knowledge of the contract terms
and conditions would ensure that they are aware of all the risks and obligations in the transaction and
price their bids accordingly.

A typical contract would have the following components:

1. Recitals

2. Definitions and interpretations

3. Rights of the parties

4. Consideration of the contract

5. Obligations of the parties to the contract

6. Payment mechanism

7. Performance management

8. Defaults and consequences of defaults

9. Step in and substitution rights

10. Dispute resolution

11. Termination of the contract

Recitals

The recital is the legal spirit of the contract. It is the section where the contracting parties identify
themselves and the object and consideration of the contract. It establishes the transaction while the rest
of the contract describes the specific details of the contract agreement. The following exhibit provides a
specimen of the recital in a PPP contract for grant of concession of a transport asset on Design Build
Finance Operate (DBFO) basis
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Exhibit 27: Specimen Recital of a Concession Contract

This agreement is executed on this day of of at

BY AND BETWEEN

The , of the , having its registered office at

(hereinafter referred to as “Concessioning Authority” which expression shall unless
repugnant to the context or meaning thereof include and be deemed to include its successors and assigns in
the office) of the One Part,

AND

M/s Itd. a company incorporated under the provisions of the Companies Act,
1956, having its registered office at (heteinafter referred to as the “Concessionaire”
which expression shall unless repugnant to the context include the successors and permitted assigns) of the
Other Part

WHERE AS,

A. (concessioning authority) has been established with the principal objective of
planning, designing, developing, constructing, maintaining operating and financing Mass Transit and other
urban transport and people mover system of all types and descriptions in the
(hereinafter called the “Territory’);

B. In pursuance of its objective of planning, designing, developing, constructing, maintaining operating and

financing Mass Transit and other urban transport and people mover system of all types and descriptions
intends to develop between and

on Built Operate Transfer (BOT) basis;

C. The concessioning authority proposes to grant to a company selected after competitive bidding procedure
the concession to Design, Build, Finance and Operate for a period of 5 years from the date of
commencement of operation a between and
within its territory, subject to the terms and conditions mentioned hereinafter;

D. The concessioning authority will for the purpose of development of the will transfer
land already under its ownership together with additional land acquired for the said purpose subject to terms
and conditions mentioned hereinafter and against consideration calculated on the basis of the formula
mentioned hereinafter;

E. Concessioning Authority invited proposals for selection of Concessionaire for the Project on a
competitive basis through its Advertisement / Bid notice dated in news papers, also
had consultation with prospective Bidders during the bid stage and after evaluation of the bids received,
Concessioning Authority has accepted the bid of the Concessionaire herein and has issued them a Letter of
Acceptance (‘LOA’) bearing No. dated

F. The Concessionaire has fulfilled all the Conditions Precedent to signing the Concession Agreement.

NOW THEREFORE, in lieu of the mutual promise and consideration set out herein Concessioning
Authority and the Concessionaire (each individually a “Party” hereto, and collectively the “Parties”) hereby
agree as under.

Please note that this specimen is only for the purpose of providing an example of ‘Recital’ in a
typical contract involving a PPP arrangement. It should not be used for an actual transaction.

Definitions and Interpretations

The second section of the typical contract would be the definitions and interpretation sections. This
section defines and interprets certain key terms and clauses to the exclusion of all other possible
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interpretations. This section is necessary to ensure that all concerned parties have an equal interpretation
and understanding of the contents of the contract document.

Rights of the parties

This section defines the rights of the parties, especially those of the private entity appointed (or to be
appointed) by the transport authority. This section becomes very important in contracts where the
transport authority wants to restrict the rights of the private entity to a specific activity to the exclusion of
all others. Most of the PPP contracts in urban transport intend to allow the private entity to perform
specific set of activities and therefore this section becomes a key component of the contract. This section
usually also mentions the restrictions applicable to the private entity in its activities under the contract.

The following exhibit presents a specimen of this section:

Exhibit 28: Specimen section on rights of parties

Section 2.1: Grant of Concession

Section 2.1.1: Subject to and in accordance with the terms and conditions set forth in this Agreement, and in
particular subject to the due fulfilment of all the obligations assumed towatds the concessioning authority by
the Concessionaire, the concessioning authority hereby grants and authorizes the concessionaire:

a) To have access to, develop, finance, construct, commission, operate, manage and maintain the Project and
the Project Facility at the Specified Area during the Concession Period at the cost and risk of the
Concessionaite;

b) At the cost and risk of the Concessionaire’s license to sub-license the use of the Project Facilities during
the period of this Agreement and detive incomes there from in the form of license fees, maintenance charges
and other user charges.

Section 2.1.2: The Concessionaire shall not be entitled to allow the use of the Project Facilities by the sub
licensee or any other person or for any purpose other than the specified purpose.

Section 2.1.3: The space of approx sq.m given by concessioning authority to the Concessionaire in
terms of this agreement at the road level and concourse level of Rail corridor at the proposed sites for

MRTS Stations of Line C, more fully described and delineated in Schedule A attached hereto on
an ‘as is where is basis’ format. On approx sq.m (to be filled as per Station [Insert Name of the
Station]) area, the Concessionaire will have to construct transit station as per the specifications listed
hereinafter, necessary to carty out the operations of the transit station and conforming to statutory/
applicable rules.

Section 2.1.5: Nothing contained herein, including the act of granting permission to develop the Project
Facility at the Site and to license the use of the Project Facility or any part thereof shall vest or create any
proprietary interest in the Project Facility or any part thereof including any permanent fixtures, fittings, etc.
installed in the structure of the Project Facility in favour of the Concession or any Sub-licensees or any part
thereof or any other person claiming through or under the Concessionaire or sub-licensees. The
Concessionaire shall not in any manner sell, transfer, assign, mortgage, charge, create any lien or otherwise
encumber or deal with the Project Facility in any manner except sub licensees the use of the Project Facility
as provided under Article 2.1.1 above.
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Section 2.2: Concession Period

The Concession is hereby granted in favour of the Concessionaire for a total period of 12 (twelve) years from
the Commencement Date subject to sooner determination as provided in this Agreement during which the
Concessionaire is authorized to implement the Project and undertake the activities specified under sub-
clauses (a) and (b) of Article 2.1.1 above.

Section 2.3: Restrictions on licensing the use of project facility or any part thereof:

Section 2.3.1: The Concessionaire shall be entitled, during the subsistence of this agreement, to allow the use
of the Project Facility through a sub-licensing arrangement to sub-licensees subject to the terms and
conditions contained in this agreement and subject to all Applicable Laws.

Section 2.3.2: The Concessionaire shall be entitled to sub license the use of the Project Facility, during the
subsistence of this agreement only with a clear stipulation that sub-licenses granted shall terminate
simultaneously with the termination of this Concession Agreement including on sooner determination of the
Concession Period for any reason whatsoever. All contracts, agreements or arrangements with sub-licensees
shall specifically stipulate this covenant of termination of the sub-licensees rights and further that the sub
licensee shall not have any claim whatsoever against Concessioning Authority for any such termination.

Consideration of the contract

According to the Indian Contracts Act 1872, when, at the desire of the promisor, the promisee or any
other person has clone or abstained from doing, or does or abstains from doing, or promises to do or to
abstain from doing, something, such Act or abstinence or promise is called a consideration for the
promise. The consideration in case of urban transport contracts could be:

1. The concession fees paid by the private concessionaire against the concession

2. The lease rent paid by the private lease against the lease

3. The revenue share paid by the private operator against the right to operate the urban bus service

4. The service charge paid by the transport authority to private service contractor against provision of
the specific service

5. The management fees paid by the transport authority to the private management contractor against
his services

6. The gross cost/ cost plus contract payment made by the transport authority to the private bus
operator

Obligations of the parties to the contract

This section of the typical PPP contract lists the obligations of both the parties to the contract. It lists down
the obligations on the basis of responsibility sharing matrix defined by the transport authority and the
generic contractual structure selected for operationalising the PPP contract. The following exhibit
presents a specimen section on obligations of the parties to the contract.
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exhibit 29: Specimen section on the rights of parties

Section 5.1: The concessionaire’s responsibilities and duties will include without prejudice to other
obligations under this agreement:

(@) To obtain due Permits, necessaty approvals, clearances and sanctions from the competent authorities for
building plans, and infrastructure facilities;

(it) To comply and observe at all times with all Applicable Permits, approvals and Applicable Laws in the
performance of its obligations under this Agreement including those being performed by any of its
Contractots;

(iii) To furnish Concessioning Authority with the “As built” Drawings of the Project within 30 (thirty) days of
the Completion of Construction of the Project;

(iv) To operate and maintain the Project Facility at all times in conformity with this Agreement;

(v) To be responsible for safety, soundness and durability of the Project including other structures forming
part thereof and their compliance with the local building byelaws;

(vi) To ensure that no structural damage is caused to the existing buildings and other permanent structures at
the Site as a result of his activities or any of its agents, contractors, tenants, etc.;

(vii) To take all reasonable steps to protect the environment (both on and off the Project Site) and to limit
damage and nuisance to people and property resulting from construction and operations, within guidelines
specified as per Applicable Laws and Applicable Permits;

(viii) To pay at its own cost all applicable existing and future taxes/chatges/fees including property tax,
service tax, stamp duty, registration charges and any other related Legal Documentation charges, if any, in
respect of the said Project Facility, including land, as leviable under the Applicable Laws from time to time.

(ix) To duly supetvise, monitor and control the activities of Contractors under their respective Project
Agreements as may be necessary;

(x) To make reasonable efforts to maintain harmony and good industrial relations among the personnel
employed in connection with the performance of the Concessionaire’s obligations under this Agreement;

(xi) To obtain and maintain in force all insurance in accordance with the provisions of this Agreement and
Good Industry Practice;

(xii) To take all reasonable precautions for the prevention of accidents on or about the Project Facility and
provide all reasonable assistance and emergency medical aid to accident victims;

(xiii) Not to permit any Contractor or other person, claiming through or under the Concessionaire, to create
or place any encumbrance or security interest over all or any part of Site or the Project Assets, or on any
rights of the Concessionaire therein or under this Agreement, save and except as expressly permitted in this
Agreement;

(xiv) To ensure that such Site remains free from all encroachments, encumbrances and trespass during the
entire Concession Period;
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(xv) Within 30 (thirty) days of achieving ‘Completion’ of the said development in the Site, to remove from the
‘Site” all surplus construction machinery and materials, including, without limitation, hazardous materials and
wastes, and keep the ‘Site’ in a neat and clean condition, and in conformity with the Applicable Laws; except
that the Concessionaire shall be entitled to retain on any Project Site, until the expiry of the Concession
Period, such equipment, materials and temporary works as required by it for the purpose of fulfilling its
obligations under this Concession Agreement in respect of operation and maintenance of the Project.

(xvi) On expiry of Concession Period, within a maximum petiod of 30 days, to leave the entire project facility
in a clean and safe condition to the satisfaction of Concessioning Authority. Provided that if the
Concessionaire fails to clear, the Project Facilities and Site, Concessioning Authority may invoke the
Performance Security, and get the same cleaned at the cost of Concessionaire.

(xvi) To provide all assistance to the independent consultant / expert / independent auditor / arbitrator as it
may require for the performance of its duties and services;

Payment mechanisms

The contract document will prescribe the standard schedule for making the payments, the mode of
making the payments and the name of the entity in whose name the payment is to be made. In a typical
PPP contract there will be several payments made between the two contracting parties i.e. the transport
authority and the private entity. Therefore this section becomes an important operational section in the
PPP contract document.

Performance management

The area of performance management covers multiple sections in a typical contract, with the common
characteristic that these sections govern the performance of the private entity in fulfilling its obligations.
These sections are explained as follows:

1. Service standards/ performance standards/ quality standards

These are the prescribed standards that the private entity appointed for the contract would need to
comply with during the course of construction, operations and maintenance of the project. The degree
to which these standards are detailed depends on the active or direct control the transport authority
retains on the project. The less the active or direct control, less will be the level of detailing of the
standards; for instance the standards for a plain vanilla service contract would be direct, operational
and limited to the specific service. In a concession, the standards would be directed towards the
output of the asset

2. Performance guarantee

Performance guarantees are mechanisms that ensure that the private operator performs as per the
terms and conditions of the contract and the prescribed standards. The actual form of the
performance guarantee can be in the form of bank guarantees, land reserve, revenue escrow
mechanism etc.

3. Development milestones

These are specific times in the project construction period when a separately defined construction/
development stage is completed. A contract might prescribe that the contractor/ concessionaire reach
specific milestones on pre-defined dates (or duration after the start date). The actual performance
measured against the corresponding milestone becomes the tool for the transport authority to make
sure that the project construction work is complying with the schedule planned for.
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4. Third party inspections/ reviews

This is a mechanism which is used to ensure that the project contractor is complying with the
performance standards and also to measure the actual completion against the corresponding
development milestone. Under this mechanism, which is also called provision of Independent
Engineer, a third party is appointed by the transport authority to carry out periodic reviews of the
physical progress of the progress.

Defaults and consequences of defaults

This section defines the specific instances and situations that constitute defaults on part of both the
contracting parties. This section also defines in what extraneous circumstances an omission or delay on
part of the private entity would not be considered a default under the contract, also known as the force
majeur clause.

The section lists down the consequences that will follow from situation of default, the usual consequences
being:

1. Damages- nominal and penal

2. Penalties

3. Invocation of performance guarantees

4. Termination of the contract

Step in

This clause governs the situation where the contractor/ concessionaire have defaulted on his liabilities to

its lenders. The transport authority might provide for the step in of the lenders into the contract so that
they can appoint another entity to complete the work and recover their liabilities.

Substitution rights

This clause governs the situation where it is established that the contractor/ concessionaire intentionally
or due to circumstances is not going to complete the construction, operation or maintenance of the
project. In such cases the contract might provide the transport authority a right to substitute the contract
or concessionaire with another entity. This right of the transport authority will be subject to certain
conditions on fulfilment of which to the satisfaction of both the parties the substitution mechanism can be
initiated.

Dispute resolution

This section governs the situation in and when there is a dispute between the contracting parties. A
dispute arises when there are opposing claims for the same situation. The dispute resolution clause
basically prescribes the modes of resolving possible disputes. In case of arbitration, the clause prescribes

the accepted procedures for appointment of arbitrator and the procedure of arbitration. It also mentions
the courts of applicable jurisdiction where the dispute can be filed.

Termination of the contract

This clause governs the termination of contract due to the following situations:
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1. Completion of the contract term

2. termination due to force majeur

3. Termination due to default

4. Termination at the convenience of the contracting authority

The clause defines the specific conditions on fulfilment of which where the above termination situations
will be initiated. The clause will also list the consequences for the contracting parties once the contract is
terminated.

One very important component of the section on termination of contract is the rights and obligations of the

parties at termination. The obligation of the contractor on termination is usually to hand over the project
back to the contracting authority in a specified condition.
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7 MANAGING THE PROCUREMENT PROCESS

Once the PPP contract is drafted and approved by the relevant authorities, the project team will have to
initiate the process of procurement. The first task in procurement is defining the procurement strategy that
will be followed. Once the procurement approach is selected, the same will be translated into an output-
oriented procurement plan. The project team will then implement the procurement plan as per the defined
schedule.

A. Key considerations for procurement

According to the European Bank for Reconstruction and Development®, the following are the key
considerations for a procurement strategy, especially for the appointment of a private party for a
concession:
« Economy in relation to the selection of the private partner- economy refers to the selection of a
bidder who is most likely to perform under the contract in a manner best satisfying the price,
quality and risk-sharing objectives.

« Efficiency in relation to the selection of the private partner- efficiency refers to selection of a
bidder within a reasonable amount of time and at a reasonable cost both to the Contracting
Authority and to the participating firms.

< Promotion of integrity and confidence in the selection process and transparency and
accountability in the procedures used by the Contracting Party.

According to the EBRD", the presence of the following elements enables the procurement process to
meet these objectives;

1. Appointment of experienced advisers covering the technical, legal, and financial issues likely to arise
in what will often be a complex evaluation and to ensure that the selection process and
communication with tenderers is handled to the highest professional standards.

2. Aninvitation to pre-selection proceedings should be made public in a manner that reaches as wide as
possible an audience of potential tenderers and which contains sufficient information to stimulate
potential tenderers’ interest and to allow them to judge whether they are likely to be qualified.

3. Clear pre-qualification criteria are published. These are designed to narrow the range of tenderers to
those qualified for what may be highly complex and sophisticated performance undertakings. The
number of tenderers pre-qualified should balance the objective of ensuring strong competition
through a reasonable number of tenderers with that of giving well qualified tenderers a reasonable
chance of success (given that bid costs typically substantially exceed those required on standard
public sector procurement contracts, pre-qualifying too many tenderers may affect bid quality).

4. Issuance of a clear request for proposals, with a clear statement on what is required of tenderers in
substance, on procedures for submitting proposals, and on the evaluation criteria.

2 . . . . .
° EBRD Financing of Private Parties to Concessions
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5. A structured approach to evaluation of the proposals and subsequent negotiation with the best rated
tenderer.

6. Public disclosure of the key terms of the contract which has then been negotiated and of any other
important elements of the proposal (subject to reasonable confidentiality concerns in respect of
information that is proprietary to the tenderer or has been provided in commercial confidence).

B. Selection of the procurement strategy

The obijective of this section is to guide the project team in their selection of a transparent and objective
procurement strategy which is suitable for the type of contract selected for the PPP arrangement. The
following schematic represents the range of procurement strategies available for selection by the project
team. The section following the schematic describe each generic procurement strategy and its suitability
to specific PPP contract arrangement.

Figure 2: Generic procurement strategies

Procurement modes

Competitive g Suo moto/ unsolicited

Open Limited Direct Induced competition
Cost based 2:2';3:51‘; Swiss Challenge Margin of preference

Competitive Procurement Strategies

Competitive procurement strategies or competitive bidding methods are the most efficient strategy in case
the contract size is large and it is expected that the number of prospective bidders will be large. There are
several competitive bidding methods based on the circumstances of procurement.

Competitive strategies are seen as the preferred procurement strategy when the contracting party is
initiating the procurement process to identify the private partner for a PPP arrangement. The following
exhibit represents the European Bank for Reconstruction and Development, (EBRD) view preferring
competitive procurement strategies for concessions, essentially a PPP arrangement.

Exhibit 30: Preference to competitive strategies for selecting private party for a PPP arrangement
(EBRD)

...the infrastructure and public services involved often have a natural monopoly character and entail
significant social dimensions. This makes concession agreements for the provision and financing of such
services visible in the public eye especially when they are for a long duration. Such agreements,
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therefore, can be politically sensitive and vulnerable to re-negotiation and abrogation unless the
contracting process is perceived to have been open, fair and transparent. The Bank must therefore be
particularly vigilant in relation to the transition reputation and credit risks arising.

Therefore, the Bank supports the principle that award of concessions by a public sector entity should
follow a formal competitive tender process designed to achieve the policy objectives of economy,
efficiency, transparency and accountability...

The generic competitive strategies are listed below.
1. International Competitive Bidding (ICB)

International competitive bidding (ICB) is the most appropriate method of procurement for large contracts
(by value) and contracts with need for specialised technical inputs in most cases. This provides an
executing agency (EA) with a wide choice in selecting the best bid from competing suppliers and
contractors across the world. It gives prospective bidders from eligible source countries equal opportunity
to bid on goods and related services or works that are being procured. ICB is in most cases employed
when the contract value is beyond a threshold value.

2. National Competitive Bidding (NCB) "
National bidding is the most efficient and economical way of procuring goods or works which, by their
nature or scope, are unlikely to attract foreign competition. NCB may be the preferred method of
procurement where

i. The contract values are small,

ii. Works are scattered geographically or spread over time,

iii. Works are labour intensive, or

iv. The goods or works are available locally at prices below the international market.

NCB procedures may also be used where the advantages of ICB are clearly outweighed by the
administrative or financial burden involved.

3. Limited Competitive Bidding (International and Domestic) %

Limited International Bidding (LIB) is essentially ICB by direct invitation without open advertisement. It
may be an appropriate method of procurement where (i) the contract values are small, or (ii) there is only
a limited number of suppliers, or (iii) other exceptional reasons may justify departure from full ICB
procedures. Under LIB, the procurer seeks bids from a list of potential suppliers broad enough to assure
competitive prices; such a list would include all suppliers when there are only a limited number. Domestic
preferences are not applicable in the evaluation of bids under LIB. In all respects, other than
advertisements and preferences, ICB procedures will apply.

20 Source: Other methods of procurement (other than ICB). — web.worldbank.org
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4. Shopping (International and Domestic)

Shopping is a procurement method based on a comparison of price quotations obtained from several
suppliers, usually at least three, to assure competitive prices. It is an appropriate method for procuring
readily available off-the-shelf goods or standard specification commodities that are small in value.
Requests for quotations shall indicate the description and quantity of the goods, as well as desired
delivery time and place. Quotations may be submitted by telex or facsimile. The evaluation of quotations
shall follow sound public or private sector practices of the purchaser. The terms of the accepted offer
shall be incorporated in a purchase order.

International shopping shall solicit quotations from at least three suppliers in two different countries.
National shopping may be used where the desired goods are ordinarily available from more than one
source in the country of the Borrower at competitive prices.

Suo Moto/ Unsolicited

In exceptional cases, the contracting party might not follow the competitive bidding route for procurement
of the private party. The alternate procurement strategies are not strictly competitive; they may be
completely suo moto as in direct contracting or they might have induced competition as in the Swiss
Challenge strategy or Margin of Preference strategy. These strategies are explained in the following
sections:

1. Direct Contracting %’

Direct contracting without competition (single source) may be an appropriate method under the following
circumstances:

(a) An existing contract for goods or works, awarded in accordance with procedures acceptable
to the Bank, may be extended for additional goods or works of a similar nature. The Bank
shall be satisfied in such cases that no advantage could be obtained by further competition
and that the prices on the extended contract are reasonable. Provisions for such an
extension, if considered likely in advance, shall be included in the original contract.

(b) Standardisation of equipment or spare parts, to be compatible with existing equipment, may
justify additional purchases from the original supplier. For such purchases to be justified, the
original equipment shall be suitable, the number of new items shall generally be less than the
existing number, the price shall be reasonable, and the advantages of another make or
source of equipment shall have been considered and rejected on grounds acceptable to the
Bank.

(c) The required equipment is proprietary and obtainable only from one source.

(d) The contractor responsible for a process design requires the purchase of critical items from a
particular supplier as a condition of a performance guarantee.

(e) In exceptional cases, such as in response to natural disasters.

2! Source: Other methods of procurement (other than ICB). — web.worldbank.org
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2. Swiss Challenge

Swiss Challenge is a procurement strategy used specifically when the government authority gets an
unsolicited proposal for an infrastructure project. The private entity submitting the unsolicited proposal is
termed as the Original Project Proponent (OPP). After the government evaluates the proposal submitted
by the OPP, if it finds merit in the proposal it throws the project open for competing proposals from other
parties. The other parties are expected to match or better the terms of the OPP’s proposal. The OPP is
given a chance to match or better any competing proposal at par with the original proposal.

The Swiss Challenge system allows the private sector to innovate and match or better the OPP’s
proposal through innovation, quality and efficiency. However the system is not entirely competitive as the
evaluation might be skewed towards the OPP. It might also not meet the conditions for procurement
prescribed by relevant legislations.

3. Margin of Preference

Margin of preference is a procurement strategy whereby the OPP is given a theoretical benefit during the
bid evaluation, compensating him for the effort it has put in for developing the project. In this approach
after the OPP has submitted its proposal, the government authority invites bids from competing suppliers.

During the bid evaluation process, the OPP is evaluated with a theoretical margin of preference. This
strategy has been prevalent in South Korea and Chile.

Suitable Procurement Strategy

The World Bank is of the view that competitive bidding procedures, particularly International Competitive
Bidding, are most suitable for selection of a private partner for a PPP contract. Therefore, the project
team should by default consider the International Competitive Bidding strategy for the project under
development. It can consider alternate arrangements as mentioned above in case the ICB strategy is not
found suitable because;

1. The costs of international competitive bidding are prohibitive.

2. The domestic market is of international standards and has adequate level of competition.

3. The contract is of a comparatively low value.

4. There are exceptional circumstances disallowing the project team to use ICB.

The procurement strategy selected would have to be approved by the relevant authority before it could be
implemented further.

C. Design of the procurement process

Before the project team can prepare the procurement plan it has to finalise two essential components of
the procurement process. These are;

1. Type of bid evaluation- Least Cost Method, Quality-cum-Cost-Based Selection (QCBS)

2. Type of procurement process- one-stage bidding, two-staged bidding
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Definition of basis of selection

The final selection of the preferred bidder is based on the evaluation of the bids. The evaluation of the
bids can be on the basis of;

1. Cost of completed asset or cost of service committed by the bidder (Least Cost Method)

2. Cost committed by the bidder and the technical qualification of the bidder (Quality cum Cost-Based
Selection)

3. Technical qualification of the bidder (Quality-Based Selection)

In case of International Competitive Bidding, typically the basis is Quality cum Cost Based Selection
(QCBS) process. QCBS is suitable for transport infrastructure projects and contracts for rolling stock,
where it is desirable that the bidders possess a certain amount of technical skills and previous
construction or operational experience. The project team should by default consider the QCBS approach
for selection.

Quality Based Selection (QBS) is suitable specifically in situations where the technical input required is
highly specialised and the concern for technical quality dominates the concern for economy. Least Cost
Method (LCM) is suitable specifically in situations where the requirement is basic or of a commodity
nature or is highly standardised, with limited requisite technical input and nothing to differentiate the
quality of competing suppliers. LCM might be used for basic services like cleaning and maintenance of
bus terminals and clerical outsourcing etc.

Type of procurement process

There are a range of procurement processes that can be implemented by the project team. The following
schematic represents this range;

Exhibit 31: Alternative procurement process strategies

i Issue of RFP i Submission of RFP i
Option 1 d _____ Elimination [ :
(RFP) i Consortium Formation §
1 . 1 Shortlisting 1
g g g
: : :
: : Technical Proposal :
: : Final Commercial Offer §
i Issue of RFQ i Receipt of RFQ/Issue RFP i Submission of RFP
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(RFQ + RFP) ! ll Consortium Formation §
: : Shortlistina :
H ! Project Scope !
: : Contracts '
1 1 ! Technical Proposal
: : Final Commercial Offer
H  IssueofEOl [ Receipt of EOI /lssue RFP H Submission of RFP
Option 3 i oMW Eliminaton ___§
EOI + RFP : : ll Consortium Formation
: E 5 Shortlisting
! ! Project Scope !
E : Contracts E
: : : Technical Proposal
! ! ! Final Commercial Offer
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Option 4 { _______Eo M Elimination ____}
EOI + RFQ + RFP : : d Consortium Formation
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Technical Proposal
fl Final Commercial Offer
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The project team would select the procurement process type which is most suitable to the project being
developed. The selection would be based on the matrix of criteria represented by the schematic given
below:

Exhibit 32: Parameters for selection of the procurement process type

Project characteristics Bidders characteristics

) Project scope is unambiguous Bidder universe is well-defined
Option 1 ; . . ) i and limited
(RFP) : Execution options well defined
. : Project Scope is ambiguous and Bidder Universe is well-defined
Option 2 ' requires extensive discussions : . .
(RFQ + RFP) ; ; Number of bidders is large and

needs to be limited

Considerable effort required by
bidders to submit proposals

Option 3 Project Scope is ambiguous and Bidder universe is limited
EOI + RFP requires extensive discussions Bidder profile needs sharpening
Considerable effort required from
bidders to submit proposals

Number of Bidders are large and

i | Project Scope is ambiguous and
Optioni4 ' ) P J need to be limited

EOI + RFQ + RFP i requires iterative discussions

Bidder profile needs sharpening

Considerable effort required by
bidders to submit proposals

Preparation of the Procurement Plan

After the broad approach and design of the procurement process has been identified, the project team
should prepare a procurement plan, documenting the following;

1.

2.

3.

4,

Stages of the procurement process
Schedule and milestones of the procurement process
Budget of the procurement process

Constitution of the evaluation panel

D. Managing the Procurement Process

There are various types of generic procurement processes that the project team can undertake. The
following process is based on the two stage (RFQ- RFP) procurement process. The project team can
select any other type based on the unique characteristics of the project.
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The purpose of this section is to give an overview of the procurement process and giving certain minimum
requirements for each stage. The following sections are not exhaustive but are indicative and should be
read as such.

Undertake Pre Bid Activities

1.

The first step is to reinforce the linkage between the earlier phases and the procurement phase. At this
stage the project shall review the project information accumulated till now. In undertaking this task the

Review and update project information

institution should review and analyse, the following.

Exhibit 33: Updating project information

S.No. Areas

1.

Project definition, objective
and scope

Description

At this stage it would be important to restate, if necessary, the
objectives of the project and define the scope of the project
clearly and concisely in terms of business outcomes and
expected outputs. This would form the basis of an introduction
to all procurement documents.

Procurement Plan

The procurement plan may require to be updated. The project
team should update the procurement plan timelines,
strategies, processes and deliverable based on the latest
available information.

Nature of project and
structuring

The potential project structure and sourcing of funds that have
been detailed in the financial model would form inputs into the
procurement documentation. The sources of funding (project
finance/ corporate finance) will have an influence the terms of
PPP agreement.

The Request for Proposal should clearly communicate the
institution’s views on project structuring and funding, and yet
allow bidders to provide innovative solutions.

Third party contracts

All third party contracts (relating to asset or non asset matters)
required for project execution should have identified prior to
preparation of the procurement plan. The procurement plan
should provide details on the timing and signing of these third
party contracts.

Payment mechanism

The implementation structure outlines a potential payment
mechanism that may be in the form of payments from the
institution, user charges or a combination of the two. Each of
these payment mechanisms have their own inherent risk and
would impact the project costs. The procurement
documentation should thus detail the payment mechanism
identified by the institution.

Risk matrix

The project officer should ensure that the risk matrix
constructed during the PPP Feasibility Stage is continually
updated during the procurement phase. He/she should also
ensure that each risk is effectively tracked in terms of where in
the procurement documentation is the risk reflected and how
each bidder is managing the risk in their proposal.

2,

Identifying key considerations for the procurement phase
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A number of key decisions on the procurement process should be taken by the project team at this stage.
These considerations include the following;

Exhibit 34: Key considerations for procurement

S. No. Areas Description

1. Bidding timeframes The time period required for bidders to prepare and submit
bids is directly linked to the size of the project being bid and in
most cases would have a material impact on the quality of the
bid. The bidding timeframes can be determined through
interaction with bidders at or during the RFQ stage. This
would allow the institution in better estimating and vetting the
bid timeframes prepared by the institution.

2. Information related to | For asset based service delivery project that requires use of
institutional assets institutional assets in addition including land, all information
relating to such assets including their condition, maintenance
schedules etc. should be provided.

3. Labour issues In case the PPP project requires modification to existing
labour or staff, the bidders should be provided with sufficient
information to account for such project costs and risks.

Details on treatment of such issues including communications
to date and details and implications of any labour agreements
entered into should be provided in the RFP document. The
RFP should stress on the requirement for bids to clearly
outline plans for labour management that are in line with the
requirements specified in RFP, the labour agreements and
have been effectively cost. A consultative approach for
developing the labour management plan with timelines for
interaction with labour should be provided by bidders.

4, Competition and regulatory | There may also be specific procedural/ approval requirements
issues to ensure compliance with the regulatory provisions. The
institutions should incorporate these procedures into the time
lines in the procurement phase.

Furthermore, the competition laws should also be examined
and appropriate procedural/ approval requirements should be
dovetailed into the PPP process.

5. Bid costs The costs of due diligences by private parties may be
significant. Where possible, and where bidders agree, survey
costs may be shared between pre-qualified bidders.

If the project is so large that high survey costs could reduce

the number of bidders, the costs can also be shared by the
institution.

Prepare RFQ and pre-qualify bidders

The objective of the Request for Qualification (RFQ) stage in the PPP procurement process is to limit the
number of bidders in a manner that technical and financially qualified and experienced bidders with the
requisite skill sets and commitment to submit bids for the project and execute the project would be
considered for further stages in the PPP procurement process.
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While pre-qualification should not be undertaken solely to limit the number of bidders to a pre-specified or
targeted number, it is advisable to have at least three pre-qualified bidders to ensure competitive bidding
and achieving value for money through the bidding process.

1. Preparation of the RFQ document

The project team would prepare the RFQ document to effectively communicate to private bidders the
service delivery specifications of the project. It should also allow respondents to provide appropriate
information about them. The document should also clearly lay down the RFQ evaluation criteria and any
specific requirements of the institution. The indicative contents of the RFQ document are given in the
following exhibit;

Exhibit 35: Indicative contents of RFQ document

The RFQ typically has the following details about the project and the evaluation process
1) Disclaimer

2) Terms and conditions of the issuance of the RFQ

3) Outline of the contents of the RFQ

4) Purpose of issuing the RFQ- A brief description of the intention of the transport authority to undertake
the project and relevant details thereof.

5) Project Information- Detailed information of the project including descriptions, background,
performance parameters, financing structure, risk allocation efc.

6) Description of the procurement process
7) Instructions to respondents
8) Information required from bidders

9) Description of the evaluation process

2. Advertise and distribute the RFQ document

The dissemination of information about the RFQ and the distributing of the RFQ document should be
based on the procurement plan prepared by the institution.

The institution shall advertise the RFQ in the form of public advertisement in at least one newspaper of
national circulation and at least one newspaper of regional circulation. Additionally the transport authority
might host the advertisement in its website.

3. Receive queries and give clarifications

The institution shall respond to any request for clarification by the bidders that is received within two
weeks prior to the deadline for the submission of applications to pre-qualify. If required the institution
could also consider organising a pre-bid conference wherein the issues raised by the bidders could be
collated and addressed. However, this activity should be in addition to the written communication to the
bidders as mentioned above.

4. Evaluation of responses
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The responses received to the RFQ document should be evaluated based on the evaluation criteria
specified in the RFQ document. The evaluation criteria should consider the technical and financial
capability of the private party, their understanding of the project and their skill sets to deliver the
committed outputs within the required timeframes. The indicative list of parameters for evaluation at this
stage is given below;

< Composition of consortium

% Track record

% Current commitments and ability to deliver

% Knowledge/ capability of working in local conditions

% Financial position and financing

% Approach and innovation

5. Publish list of pre qualified bidders

Firms meeting the pre-qualification criteria and approval by the appropriate tender board shall be so
notified by the institution and invited to tender. The notification shall indicate the terms and conditions
under which tender documents shall be obtained as well as the date, hour and place for latest delivery of
tenders by the tenderer, and of the tender opening.

Applicants who are not successful in the pre-qualification shall be accordingly informed, by the institution,

within one week after receipt of all the required approvals to the pre-qualification. Only bidders that have
been pre-qualified are entitled to participate further in the procurement proceedings.

Preparation of RFP

The objective at the RFP stage is to select a preferred bidder based on an objective, comprehensive and
transparent selection process. The RFP document (including the draft PPP Agreement) is the formal bid
document issued by institution. Its issue to short listed parties signals a commitment to deliver the project,
subject to defined hurdles being cleared.

1. Preparation of RFP

The Request for Proposal document is critical element in the PPP procurement process as it is a means
of communicating to the bidders the service delivery requirements for which the project has been
conceived and the institutional objectives. The RFP document should also be structured in such a manner
that it clearly lays down the informational requirements from the bidders. The form and manner of
submission of information should be clear and concise to assist the evaluation committee in selecting the
appropriate bidder. The following exhibit lists the minimum contents of the RFP;

Exhibit 36: Minimum contents of the RFP

S. No. Areas Description

1 Disclaimer

2 Outline of the contents | Overview of the contents
of the RFP
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S. No. Areas Description

3 Purpose of issuing the | A brief description of the intention of the government/ institution to
RFP undertake the project and the relevant details.

4 Terms and conditions
of issuance of RFP | This shall provide information to the bidders on the various steps
and bid formalities of the procurement process

5 General Information to | This is to provide the basic information to the bidders to enable

Bidders them to understand the requirements of the RFP. These shall
include:
e Explanation of the project
e External environment
e Project framework
e Project assets
e Instructions to bidders
e Environmental impact assessment data and other project
related studies
e Important definitions
6 Minimum Essential | This relates to the minimum that should be expected from bids in
Requirements order to meet the pre-defined project objectives established in the
feasibility study. Bids that do not meet them should be rejected in
the evaluation process.

7 Service requirements | The service delivery requirements identified in the Feasibility
phase should be further refined and the output specification to
meet these service requirements should be detailed in the RFP.
These service requirements would form inputs to the Service
Level Agreement of the PPP Agreement.

8 Standard specification | The institution should include in the RFP objective standards
which are measurable and consistent with industry best practises.

9 Payment mechanism | This relates to the payments or revenues that the private partner

and penalties shall get during the PPP implementation and operations phases.

10 Legal requirement and | This entails the legal, contractual and risk sharing framework

draft PPP agreement governing the PPP project. This should specify the roles, rights,
responsibilities, obligations, recourses, dispute resolution and
other related aspects of the contractual framework of the PPP, for
all project participants.

11 Commitments This section sets out what information is required from bidders.

required from bidders | Bidders must be required to provide information on all aspects of
their bid, including legal, technical and financial. The RFP must
clearly ask for information and commitments from bidders.

12 Evaluation process

This shall provide information to bidders on the evaluation
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Description

methodology.

2. Distribution of RFP and Pre-Bid Conference

The institution should distribute the RFP document to the pre-qualified bidders. All clarification sought and
responses to the clarification should be documented and sent to all the pre-qualified bidders.

Evaluation and selection

The evaluation of the received bids is an extremely critical stage of the PPP project lifecycle. To ensure
fairness and transparency in the process of selection of the preferred bidder, the institution should ensure
that:

% The evaluation criteria, processes and timelines are clearly stated in the procurement plan prior
before the date of submission of bids.

« All processes and procedures followed comply with the applicable regulatory and legal
requirements.

1) Preliminary activities

The team should check the proposal for completeness that would entail checking the proposal to ensure
that all documents that were required to be submitted and were listed in the RFP document have been
submitted. A conforming bid would be one that meets all requirements specified in the minimum essential
requirements of the RFP document. The team should ensure that only the conforming bids should be
evaluated further. Hence care must be taken by the team to review all bids received to check for
conformance.

2) Detailed analysis

Technical elements of the proposed service delivery project should be reviewed by the team. A due
diligence of the proposed solution should be undertaken by the team to gauge the extent to which the
solution can realistically be delivered within the promised timeframes. The design, development and
operational parameters should be analysed to ensure that the proposed solution meets the service
requirements of the institution and add benefit to the proposed project. The team should assess the value
for money impact of the project and compile a list of questions that need to be answered if the bid were to
be awarded. The evaluation of the financial proposal is not simply the cost of the project but is a more
complex process. This analysis would entail a review of the project cost over its entire lifecycle, structure
of bidding consortium, project funding pattern and undertaking the value for money assessment of the
proposal.

3) Selection of the preferred bidder and one or more reserve bidders

The evaluation should generally result in the selection of one preferred bidder and one or more reserve
bidders.
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